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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s. 1  The cour t  of  

appeal s r ever sed t he j udgment  i mposed by t he Ci r cui t  Cour t  f or  

Wal wor t h Count y,  Mi chael  S.  Gi bbs,  Judge.    

¶2 The quest i on of  l aw bef or e t hi s cour t  i s  whet her  

Ger ar d Car t er ' s t wo pr i or  suspensi ons of  hi s oper at i ng pr i v i l ege 

                                                 
1 St at e v.  Car t er ,  2009 WI  App 156,  321 Wi s.  2d 719,  775 

N. W. 2d 297.  



No.  2008AP3144- CR   

 

2 
 

under  t he I l l i noi s " zer o t ol er ance"  l aw2 f al l  wi t hi n Wi s.  St at .  

§ 343. 307( 1)  ( 2007- 08) 3 so t hat  t he I l l i noi s suspensi ons ar e 

count ed i n sent enci ng Car t er  f or  hi s Wi sconsi n of f ense of  

Oper at i ng Whi l e Under  t he I nf l uence ( OWI )  under  Wi s.  St at .  

§ 346. 65( 2) .    

¶3 The Wi sconsi n l egi s l at ur e has est abl i shed an 

accel er at ed penal t y st r uct ur e f or  OWI  of f enses i n Wi s.  St at .  

§ 346. 65( 2) .   The sever i t y of  a def endant ' s penal t y f or  OWI  i s 

based on t he number  of  pr i or  convi ct i ons under  §§ 940. 09( 1)  and 

940. 25 " pl us t he t ot al  number  of  suspensi ons,  r evocat i ons,  and 

ot her  convi ct i ons count ed under  Wi s.  St at .  § 343. 307( 1) . " 4  The 

pr esent  case r equi r es us t o i nt er pr et  " suspensi ons,  r evocat i ons,  

and ot her  convi ct i ons"  under  Wi s.  St at .  § 343. 307( 1) .  

¶4 The ci r cui t  cour t  det er mi ned t hat  t he suspensi ons of  

Car t er ' s oper at i ng pr i v i l ege i n I l l i noi s wer e ei t her  f or  r ef usal  

t o submi t  t o chemi cal  t est i ng or  f or  submi t t i ng t o chemi cal  

t est i ng whi ch di scl osed an al cohol  concent r at i on gr eat er  t han 

0. 00.   I n ei t her  event ,  accor di ng t o t he c i r cui t  cour t ,  Car t er  

shoul d be sent enced as a f our t h of f ender  under  Wi s.  St at .  

                                                 
2 The t er ms " zer o t ol er ance l aw"  and " absol ut e sobr i et y l aw"  

ar e used her e t o r ef er  t o l aws suspendi ng or  r evoki ng t he 
oper at i ng pr i v i l ege of  a per son who has not  at t ai ned t he l egal  
dr i nki ng age and who engages i n cer t ai n conduct .  

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se not ed.  

4 See Wi s.  St at .  § 346. 65( 2) ( am) 2. - 7.  
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§ 343. 307( 1) ( d) ,  count i ng hi s t wo pr i or  suspensi ons under  t he 

I l l i noi s " zer o t ol er ance"  l aw.    

¶5 The cour t  of  appeal s r ever sed t he j udgment  of  t he 

c i r cui t  cour t ,  concl udi ng t hat  t he t wo pr i or  suspensi ons of  

Car t er ' s oper at i ng pr i v i l ege under  t he I l l i noi s  " zer o t ol er ance"  

l aw  do not  f al l  wi t hi n Wi s.  St at .  § 343. 307( 1)  t o be count ed i n 

det er mi ni ng hi s sent ence. 5  The cour t  of  appeal s r emanded t he 

cause t o t he c i r cui t  cour t  f or  sent enci ng based on OWI ,  second 

of f ense.  

¶6 For  t he r easons set  f or t h,  we r ever se t he deci s i on of  

t he cour t  of  appeal s and af f i r m t he j udgment  of  t he c i r cui t  

cour t .   We concl ude t hat  t he t wo pr i or  suspensi ons of  Car t er ' s 

oper at i ng pr i v i l ege under  t he I l l i noi s " zer o t ol er ance"  l aw ar e 

convi ct i ons wi t hi n t he meani ng of  Wi s.  St at .  §§ 343. 307( 1) ( d)  

and 340. 01( 9r ) ,  and t hat  t he c i r cui t  cour t  appr opr i at el y count ed 

t hem i n sent enci ng Car t er  f or  hi s OWI  vi ol at i on.   

I  

¶7 For  pur poses of  t hi s r evi ew t he r el evant  f act s ar e not  

i n di sput e.   Car t er  was ar r est ed i n Wi sconsi n on August  25,  

2007,  and char ged wi t h oper at i ng whi l e under  t he i nf l uence of  an 

i nt oxi cant ,  second of f ense, 6 and wi t h a pr ohi bi t ed bl ood al cohol  

concent r at i on.   The St at e amended t hi s char ge t o OWI ,  f our t h 

of f ense,  upon di scover i ng t hat  Car t er  had t wo pr i or  suspensi ons 

                                                 
5 Car t er ,  321 Wi s.  2d at  ¶14.  

6 Car t er  was pr evi ousl y convi ct ed of  dr i v i ng under  t he 
i nf l uence.  
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of  hi s I l l i noi s  oper at i ng l i cense under  t he I l l i noi s " zer o 

t ol er ance"  l aw. 7   

¶8 Car t er  ent er ed a gui l t y pl ea t o t he OWI  char ge and 

f i l ed a mot i on chal l engi ng,  under  Wi s.  St at .  § 343. 307( 1) ,  t he 

St at e' s count i ng f or  sent ence enhancement  pur poses hi s t wo pr i or  

I l l i noi s suspensi ons.   The ci r cui t  cour t  deni ed t he mot i on.  

¶9 As backgr ound t o r esol ve whet her  t he t wo pr i or  

I l l i noi s suspensi ons ar e count ed under  Wi s.  St at .  § 343. 307( 1)  

f or  penal t y enhancement ,  we descr i be br i ef l y I l l i noi s '  " zer o 

t ol er ance"  l aw and Wi sconsi n' s " absol ut e sobr i et y"  l aw.   

¶10 Our  descr i pt i on of  t he I l l i noi s l aw comes f r om t he 

I l l i noi s Supr eme Cour t ' s  descr i pt i on of  t he l aw i n Ar vi a v.  

Madi gan,  809 N. E. 2d 88 ( I l l .  2004) ,  whi ch r esol ved a chal l enge 

t o t he const i t ut i onal i t y of  t he l aw.    

¶11 I n I l l i noi s,  a dr i ver  under  t he age of  21 ar r est ed f or  

any vi ol at i on of  t he I l l i noi s Vehi c l e Code ( or  s i mi l ar  l ocal  

or di nance)  i s deemed t o have gi ven consent  t o chemi cal  t est s t o 

det er mi ne t he al cohol  cont ent  of  t he dr i ver ' s bl ood i f  t he 

pol i ce of f i cer  has pr obabl e cause t o bel i eve t he dr i ver  has 

consumed any amount  of  an al cohol i c bever age.   The of f i cer  must  

war n t he dr i ver  t hat  r ef usal  t o submi t  t o t he t est  or  submi ssi on 

t o a t est  r esul t i ng i n an al cohol  concent r at i on gr eat er  t han 

0. 00 may r esul t  i n a suspensi on of  t he dr i ver ' s l i cense;  t he 

suspensi on may r ange f r om t hr ee mont hs t o t wo year s.   

                                                 
7 These suspensi ons r esul t ed f r om vi ol at i ons occur r i ng i n 

1999 and 2001,  when Car t er  was 18 and 20 year s ol d,  
r espect i vel y.  
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¶12 Upon r ef usal  t o submi t  t o t he t est  or  upon a t est  

r esul t i ng i n an al cohol  concent r at i on gr eat er  t han 0. 00,  t he 

I l l i noi s ar r est i ng of f i cer  must  f i l e a swor n r epor t  wi t h t he 

I l l i noi s Secr et ar y of  St at e and not i f y t he dr i ver  of  t he 

sanct i on.   Upon r ecei pt  of  t he of f i cer ' s swor n r epor t ,  t he 

Secr et ar y of  St at e ent er s t he appr opr i at e sanct i on on t he 

dr i ver ' s r ecor d and not i f i es t he dr i ver  of  t he sanct i on and t he 

ef f ect i ve dat e.  

¶13 A dr i ver  can r equest  an admi ni st r at i ve hear i ng bef or e 

t he I l l i noi s Secr et ar y of  St at e.   The hear i ng i s l i mi t ed i n 

scope and gover ned by t he pr ovi s i ons appl i cabl e t o 

admi ni st r at i ve hear i ngs bef or e t he I l l i noi s Secr et ar y of  St at e.   

The Secr et ar y of  St at e may r esci nd,  modi f y,  or  cont i nue t he 

sanct i on.   The f i nal  deci s i on of  t he Secr et ar y of  St at e i s 

subj ect  t o j udi c i al  r evi ew.    

¶14 I n I l l i noi s,  a suspensi on may r esul t  f r om r ef usal  t o 

submi t  t o chemi cal  t est i ng or  t he consumpt i on of  even smal l  

amount s of  al cohol .   I n I l l i noi s  a young dr i ver  whose l i cense i s  

suspended under  t he zer o t ol er ance l aw f or  r ef usal  t o submi t  t o 

chemi cal  t est i ng or  f or  a t est  r esul t i ng i n a bl ood al cohol  

concent r at i on gr eat er  t han 0. 00 but  l ess t han 0. 08 or di nar i l y  

f aces no ot her  cr i mi nal  pr osecut i on.   

¶15 Wi sconsi n has l aws si mi l ar  t o t hose i n I l l i noi s 

gover ni ng " absol ut e sobr i et y"  f or  per sons who have not  at t ai ned 

l egal  dr i nki ng age.   Fi r st ,  i f  a per son who has not  at t ai ned 

l egal  dr i nki ng age i mpr oper l y r ef uses t o submi t  t o a t est  f or  

pr ohi bi t ed al cohol  concent r at i on,  one penal t y i s r evocat i on of  
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t he per son' s oper at i ng pr i v i l ege.   See Wi s.  St at .  §§ 346. 63( 2m) ,  

343. 305( 10) ( em) .  

¶16 Second,  Wi s.  St at .  § 346. 63( 2m)  makes i t  i l l egal  f or  a 

per son who has not  at t ai ned l egal  dr i nki ng age t o oper at e a 

mot or  vehi c l e wi t h an al cohol  concent r at i on of  mor e t han 0. 00 

but  l ess t han 0. 08.   One penal t y f or  t hi s v i ol at i on i s 

suspensi on of  t he per son' s oper at i ng pr i v i l ege under  Wi s.  St at .  

§ 343. 30( 1p) .    

¶17 Under  Wi sconsi n' s accel er at ed OWI  penal t y st r uct ur e,  

t hese t wo " absol ut e sobr i et y"  st at ut es gover ni ng " under age"  

per sons,  namel y i mpr oper l y r ef usi ng t o submi t  t o a t est  f or  

i nt oxi cat i on8 and oper at i ng wi t h a concent r at i on of  mor e t han 

0. 00 but  l ess t han 0. 08, 9 ar e not  count ed f or  t he pur poses of  

Wi sconsi n' s penal t y enhancement .   See Wi s.  St at .  § 343. 307.      

¶18 Accor di ngl y,  one way of  v i ewi ng t he i ssue bef or e us i s 

t o ask whet her  Wi s.  St at .  § 343. 307( 1)  t r eat s a v i ol at i on of  t he 

I l l i noi s " zer o t ol er ance"  l aws di f f er ent l y t han t he way i t  

t r eat s a v i ol at i on of  t he Wi sconsi n " absol ut e sobr i et y"  l aws i n 

count i ng of f enses f or  pur poses of  sent enci ng.   

I I  

¶19 We must  i nt er pr et  and appl y Wi s.  St at .  § 343. 307( 1)  t o 

undi sput ed f act s i n t he pr esent  case.  I nt er pr et at i on and 

appl i cat i on of  a st at ut e t o undi sput ed f act s ar e or di nar i l y  

quest i ons of  l aw t hat  t hi s cour t  deci des i ndependent l y of  t he 

                                                 
8 See Wi s.  St at .  §§ 346. 63( 2m) ,  343. 30( 1p) ,  343. 305( 10) ( em) .  

9 See Wi s.  St at .  §§ 346. 63( 2m) ,  343. 30( 1p) .  
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c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  

anal yses. 10  

I I I  

¶20 Wi sconsi n St at .  § 343. 307( 1)  i nst r uct s t he c i r cui t  

cour t  t o count  convi ct i ons of  cer t ai n of f enses and speci f i c  

suspensi ons or  r evocat i ons of  oper at i ng pr i v i l eges f or  t he 

pur pose of  t he accel er at ed OWI  penal t y st r uct ur e.   

¶21 Wi sconsi n St at .  § 343. 307( 1)  pr ovi des as f ol l ows:  

343. 307 Pr i or  convi ct i ons,  suspensi ons or  r evocat i ons 
t o be count ed as of f enses.   

(1) The cour t  shal l  count  t he f ol l owi ng t o det er mi ne 
t he l engt h of  a r evocat i on under  s.  343. 30( 1q) ( b)  and 
t o det er mi ne t he penal t y under  ss.  114. 09( 2)  and 
346. 65( 2) :  

( a)  Convi ct i ons f or  v i ol at i ons under  s.  346. 63( 1) ,  or  
a l ocal  or di nance i n conf or mi t y wi t h t hat  sect i on.  

( b)  Convi ct i ons f or  v i ol at i ons of  a l aw of  a f eder al l y  
r ecogni zed Amer i can I ndi an t r i be or  band i n t hi s  st at e 
i n conf or mi t y wi t h s.  346. 63( 1) .  

( c)  Convi ct i ons f or  v i ol at i ons under  s.  346. 63( 2)  or  
940. 25,  or  s.  940. 09 wher e t he of f ense i nvol ved t he 
use of  a vehi c l e.  

( d)  Convi ct i ons under  t he l aw of  anot her  j ur i sdi ct i on 
t hat  pr ohi bi t s a per son f r om r ef usi ng chemi cal  t est i ng 
or  usi ng a mot or  vehi c l e whi l e i nt oxi cat ed or  under  
t he i nf l uence of  a cont r ol l ed subst ance or  cont r ol l ed 
subst ance anal og,  or  a combi nat i on t her eof ;  wi t h an 
excess or  speci f i ed r ange of  al cohol  concent r at i on;  
whi l e under  t he i nf l uence of  any dr ug t o a degr ee t hat  
r ender s t he per son i ncapabl e of  saf el y dr i v i ng;  or  
whi l e havi ng a det ect abl e amount  of  a r est r i ct ed 
cont r ol l ed subst ance i n hi s or  her  bl ood,  as t hose or  

                                                 
10 St at e v.  Popenhagen,  2008 WI  55,  ¶32,  309 Wi s.  2d 601,  

749 N. W. 2d 611.  
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subst ant i al l y  s i mi l ar  t er ms ar e used i n t hat  
j ur i sdi ct i on' s l aws.  

( e)  Oper at i ng pr i v i l ege suspensi ons or  r evocat i ons 
under  t he l aw of  anot her  j ur i sdi ct i on ar i s i ng out  of  a 
r ef usal  t o submi t  t o chemi cal  t est i ng.  

( f )  Revocat i ons under  s.  343. 305( 10) .  

( g)  Convi ct i ons f or  v i ol at i ons under  s.  114. 09( 1) ( b)  
1.  or  1m.  

¶22 Two subsect i ons ar e r el evant  her e:  Wi s.  St at .  

§ 343. 307( 1) ( e)  and ( 1) ( d) .    

¶23 We exami ne Wi s.  St at .  § 343. 307( 1) ( e)  f i r st .   Thi s 

subsect i on pr ov i des t hat  a c i r cui t  cour t  shal l  count  f or  

pur poses of  sent enci ng,  " oper at i ng pr i v i l ege suspensi ons or  

r evocat i ons under  t he l aw of  anot her  j ur i sdi ct i on ar i s i ng out  of  

a r ef usal  t o submi t  t o chemi cal  t est i ng. "   The pl ai n l anguage of  

t he st at ut e pr ovi des t hat  i f  a suspensi on or  r evocat i on under  

t he l aw of  anot her  st at e ar i ses out  of  a r ef usal  t o submi t  t o 

chemi cal  t est i ng,  t he out - of - st at e oper at i ng pr i v i l ege 

suspensi on count s as a pr i or  of f ense under  § 343. 307( 1) ( e)  f or  

penal t y enhancement .    

¶24 Sect i on 343. 307( 1) ( e)  t r eat s a v i ol at i on of  t he 

I l l i noi s " zer o t ol er ance"  l aws di f f er ent l y t han t he way t he 

l egi s l at ur e t r eat s a v i ol at i on of  t he Wi sconsi n " absol ut e 

sobr i et y"  l aws i n count i ng of f enses f or  pur poses of  sent enci ng.  

The l egi s l at ur e has expr essl y di r ect ed t hat  i f  Car t er ' s t wo 

pr evi ous I l l i noi s suspensi ons ar ose f r om a r ef usal  t o submi t  t o 

chemi cal  t est i ng t hey woul d count  under  Wi s.  St at .  

§ 343. 307( 1) ( e)  f or  penal t y enhancement  even t hough si mi l ar  
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r ef usal s under  Wi sconsi n' s absol ut e sobr i et y l aw do not  count  as 

a penal t y enhancement .     

¶25 The St at e bear s t he bur den of  est abl i shi ng pr i or  

of f enses as t he basi s f or  t he i mposi t i on of  enhanced penal t i es. 11  

Car t er ' s I l l i noi s dr i v i ng r ecor d was bef or e t he c i r cui t  cour t .   

The dr i v i ng r ecor d does not ,  however ,  st at e whet her  Car t er ' s t wo 

suspensi ons under  t he I l l i noi s " zer o t ol er ance"  l aw ar i se f r om a 

r ef usal  t o submi t  t o t est i ng or  f r om a t est  r esul t i ng i n an 

al cohol  concent r at i on of  mor e t han 0. 00.      

¶26 The St at e ar gues t hat  t he l engt h of  Car t er ' s 

suspensi ons i ndi cat es t hat  t he suspensi ons wer e l i kel y f or  

r ef usal  t o submi t  t o chemi cal  t est i ng and t hus f al l  wi t hi n Wi s.  

St at .  § 343. 307( 1) ( e) .   Car t er  di sput es t hi s asser t i on.    

¶27 We agr ee wi t h Car t er  and t he cour t  of  appeal s t hat  t he 

dr i v i ng r ecor d does not  pr ovi de suf f i c i ent  i nf or mat i on t o 

concl ude t hat  t he suspensi ons ar ose f r om r ef usal s t o submi t  t o 

t est i ng.   We concl ude,  as di d t he cour t  of  appeal s,  " t hat  t he 

St at e has f ai l ed t o est abl i sh t hat  Car t er ' s suspensi on was t he 

r esul t  of  a r ef usal  and t her ef or e has f ai l ed t o est abl i sh t hat  

t he suspensi on count s under  Wi s.  St at .  § 343. 307( 1) ( e)  f or  

pur poses of  penal t y enhancement  under  § 346. 65( 2) . " 12    

¶28 We t her ef or e t ur n t o Wi s.  St at .  § 343. 307( 1) ( d)  t o 

det er mi ne whet her  Car t er ' s t wo I l l i noi s oper at i ng pr i v i l ege 

                                                 
11 St at e v.  Wi deman,  206 Wi s.  2d 91,  94,  556 N. W. 2d 737 

( 1996) .  

12 Car t er ,  321 Wi s.  2d at  ¶13.   
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suspensi ons ar e t o be count ed i n Wi sconsi n under  § 343. 307( 1) ( d)  

f or  penal t y enhancement .      

¶29 Wi sconsi n St at .  § 343. 307( 1) ( d)  i s not  easy t o r ead 

and i s not  a model  of  c l ar i t y.   The sent ence i s composed of  

sever al  c l auses t hat  l ack consi st ent  par al l el  st r uct ur e.   The 

phr ase " wi t h an excess or  speci f i ed r ange of  al cohol  

concent r at i on"  l acks t he par al l el  st r uct ur e of  t hr ee ot her  

phr ases,  each of  whi ch begi ns wi t h t he wor d " whi l e. "   

Never t hel ess,  st at ut or y i nt er pr et at i on begi ns wi t h t he t ext  of  

t he st at ut e.   Thi s subsect i on r eads as f ol l ows:  

( 1)  The cour t  shal l  count  t he f ol l owi ng t o det er mi ne 
t he l engt h of  a r evocat i on .  .  .  and t o det er mi ne t he 
penal t y .  .  .  :  

.  .  .  .  

( d)  Convi ct i ons under  t he l aw of  anot her  j ur i sdi ct i on 
t hat  pr ohi bi t s a per son f r om r ef usi ng chemi cal  t est i ng 
or  usi ng a mot or  vehi c l e whi l e i nt oxi cat ed or  under  
t he i nf l uence of  a cont r ol l ed subst ance or  cont r ol l ed 
subst ance anal og,  or  a combi nat i on t her eof ;  wi t h an 
excess or  speci f i ed r ange of  al cohol  concent r at i on;  
whi l e under  t he i nf l uence of  any dr ug t o a degr ee t hat  
r ender s t he per son i ncapabl e of  saf el y dr i v i ng;  or  
whi l e havi ng a det ect abl e amount  of  a r est r i ct ed 
cont r ol l ed subst ance i n hi s or  her  bl ood,  as t hose or  
subst ant i al l y  s i mi l ar  t er ms ar e used i n t hat  
j ur i sdi ct i on' s l aws.   

¶30 I n exami ni ng t he r un- on l i s t  i n Wi s.  St at .  

§ 343. 307( 1) ( d) ,  we concl ude t hat  t he phr ase " wi t h an excess or  

speci f i ed r ange of  al cohol  concent r at i on"   modi f i es t he phr ase 

" usi ng a mot or  vehi c l e, "   not  t he phr ase " usi ng a mot or  vehi c l e 

whi l e i nt oxi cat ed or  under  t he i nf l uence of  a cont r ol l ed 

subst ance or  cont r ol l ed subst ance anal og,  or  a combi nat i on 
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t her eof . "   Thus,  t hi s par t  of  t he st at ut e shoul d be r ead as 

f ol l ows:   convi ct i ons under  t he l aw of  anot her  j ur i sdi ct i on t hat  

pr ohi bi t s a per son f r om usi ng a mot or  vehi c l e wi t h an excess or  

speci f i ed r ange of  al cohol  concent r at i on.   Thi s i nt er pr et at i on 

compor t s wi t h t he t ext  ( and i t s punct uat i on)  and f ul f i l l s  t he 

obj ect i ves of  t he OWI  st at ut es t o pr ohi bi t  bot h oper at i ng whi l e 

i nt oxi cat ed and oper at i ng when t est s show a pr ohi bi t ed al cohol  

concent r at i on i n excess of  t hat  per mi t t ed by st at ut e.  

¶31 We t ur n now t o t he f i r st  wor d we encount er  i n need of  

def i ni t i on i n Wi s.  St at .  § 343. 307( 1) ( d) ,  namel y t he wor d 

" convi ct i ons. "   The St at e and Car t er  di sagr ee about  t he meani ng 

of  t he wor d " convi ct i ons"  as used i n Wi s.  St at .  § 343. 307( 1) ( d) .  

¶32 The St at e ar gues t hat  t he def i ni t i on of  t he wor d 

" convi ct i on"  set  f or t h i n Wi s.  St at .  § 340. 01( 9r )  appl i es t o t he 

wor d " convi ct i ons"  i n § 343. 307( 1) ( d) . 13   

¶33 Wi sconsi n St at .  § 340. 01( 9r )  expl i c i t l y  pr ovi des a 

def i ni t i on of  " convi ct i on"  t hat  appl i es t o chapt er s 340 t o 349 

of  t he st at ut es,  " unl ess a di f f er ent  meani ng i s expr essl y 

pr ovi ded or  t he cont ext  c l ear l y i ndi cat es a di f f er ent  meani ng. "   

Wi s.  St at .  § 340. 01.   See al so § 343. 01( 1) ,  whi ch pr ovi des t hat  

" [ w] or ds and phr ases def i ned i n s.  340. 01 ar e used i n t he same 

sense i n t hi s  chapt er  unl ess a di f f er ent  def i ni t i on i s  

speci f i cal l y pr ovi ded. "    

                                                 
13 " ' Convi ct i on'  .  .  .  means an unvacat ed adj udi cat i on of  

gui l t ,  or  a det er mi nat i on t hat  a per son has vi ol at ed or  f ai l ed 
t o compl y wi t h t he l aw i n a cour t  of  or i gi nal  j ur i sdi ct i on or  an 
aut hor i zed admi ni st r at i ve t r i bunal  .  .  .  . "   Wi s.  St at .  
§ 340. 01( 9r ) .    
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¶34 The t ext  of  chapt er  343,  and speci f i cal l y Wi s.  St at .  

§ 343. 307( 1) ,  does not  expr essl y  pr ovi de a meani ng f or  t he wor d 

" convi ct i ons"  t hat  i s  di f f er ent  f r om t he def i ni t i on of  

" convi ct i on"  i n § 340. 01( 9r ) .   

¶35 Nor  does t he cont ext  of  Wi s.  St at .  § 343. 307( 1) ( d)  

c l ear l y i ndi cat e a di f f er ent  meani ng of  " convi c t i on"  t han t hat  

set  f or t h i n § 340. 01( 9r ) .   Rat her ,  t he cont ext  of  

§ 343. 307( 1) ( d)  suppor t s t he concl usi on t hat  t he § 340. 01( 9r )  

def i ni t i on of  " convi ct i on"  appl i es t o § 343. 307( 1) ( d) .   

Wi sconsi n St at .  § 343. 307( 1)  cont ai ns a l i s t  of  act s t hat  a 

cour t  shal l  count  i n det er mi ni ng t he penal t y f or  an OWI  

vi ol at i on.   Subsect i ons ( 1) ( a) - ( d)  & ( g)  al l  begi n wi t h t he wor d 

" convi ct i ons. "   For  subsect i ons ( 1) ( a) - ( c)  & ( g)  of  § 343. 307( 1)  

t he st at ut or y def i ni t i on of  " convi ct i ons"  under  Wi s.  St at .  

§ 340. 01( 9r )  appar ent l y f i t s  and makes sense.   Why woul d t he 

l egi s l at ur e i nt end a di f f er ent  def i ni t i on of  " convi ct i ons"  i n 

subsect i on ( 1) ( d)  t han i t  uses i n t he ot her  subsect i ons? 

¶36 Car t er ' s r esponse t o t hi s quest i on i s t hat  t he 

§ 340. 01( 9r )  def i ni t i on of  " conv i ct i on"  does not  appl y i n Wi s.  

St at .  § 343. 307( 1) ( d)  because suspensi on of  an oper at i ng 

pr i v i l ege f al l s under  Wi s.  St at .  § 343. 307( 1) ( e) ,  whi ch mor e 

speci f i cal l y addr esses out - of - st at e suspensi ons and r evocat i ons.   

Car t er  asser t s t hat  appl y i ng t he § 340. 01( 9r )  def i ni t i on of  

" convi ct i ons"  t o i ncl ude a suspensi on r esul t i ng f r om a r ef usal  

t o submi t  t o chemi cal  t est i ng wi t hi n § 343. 307( 1) ( d)  ef f ect i vel y 

r ender s § 343. 307( 1) ( e)  r edundant  and t her ef or e i s an i ncor r ect  

i nt er pr et at i on of  t he st at ut es.       
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¶37 Car t er  r el i es on St at e v.  Machgan,  2007 WI  App 263,  

306 Wi s.  2d 752,  743 N. W. 2d 832,  t o suppor t  hi s i nt er pr et at i on 

of  t he st at ut es.   The cour t  of  appeal s det er mi ned i n Machgan 

t hat  an out - of - st at e admi ni st r at i ve suspensi on of  oper at i ng 

pr i v i l ege based on pr obabl e cause t hat  t he def endant  was 

oper at i ng whi l e under  t he i nf l uence of  al cohol  was not  count ed 

as a convi ct i on under  Wi s.  St at .  § 343. 307( 1) ( d) .   The cour t  of  

appeal s concl uded i n Machgan t hat  § 343. 307( 1) ( d)  i s t he 

speci f i c  st at ut e addr essi ng out - of - st at e convi ct i ons,  

suspensi ons,  and r evocat i ons f or  pur poses of  penal t y enhancement  

and t her ef or e cont r ol s over  t he st at ut or y def i ni t i on of  t he wor d 

" convi ct i on"  i n § 340. 01( 9r ) .    

¶38 The Machgan cour t  of  appeal s  not ed t hat  Wi s.  St at .  

§ 343. 307( 1) ( e)  separ at el y and speci f i cal l y pr ovi des onl y one 

t ype of  r evocat i on or  suspensi on " under  t he l aw of  anot her  

j ur i sdi ct i on, "  t hat  i s ,  " a suspensi on or  r evocat i on ar i s i ng out  

of  a r ef usal  t o submi t  t o chemi cal  t est i ng. "   Accor di ng t o t he 

Machgan cour t ,  t he l egi s l at ur e di d not  i nt end § 343. 307( 1) ( d)  t o 

i ncl ude an out - of - st at e suspensi on or  r evocat i on,  r ender i ng 

( 1) ( e)  r edundant .   We di sagr ee wi t h t he Machgan cour t .  

¶39 Whi l e t her e may be many i nst ances i n whi ch suspensi ons 

t hat  f al l  wi t hi n Wi s.  St at .  § 343. 307( 1) ( e)  al so ar e convi ct i ons 

under  Wi s.  St at .  § 343. 307( 1) ( d) ,  t hat  f act  does not  necessar i l y  

make ( 1) ( e)  r edundant .   The l egi s l at i ve hi st or y of  Wi s.  St at .  

§ 343. 307( 1) ( d)  suggest s t hat  t he l egi s l at ur e i nt ended t he scope 

of  t he st at ut e t o be br oad.   For  exampl e,  i n r ecr eat i ng Wi s.  

St at .  § 343. 307( 1) ( d)  i n 1989 t he l egi s l at ur e r emoved t he 
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r equi r ement  t hat  onl y v i ol at i ons of  ot her  st at ut es i n conf or mi t y  

wi t h Wi sconsi n l aw wer e t o be count ed f or  accel er at ed sent enci ng 

pur poses. 14   

¶40 The l egi s l at i ve hi st or y of  subsect i on ( 1) ( e)  

demonst r at es t hat  t he subsect i on was added i n an ef f or t  t o 

addr ess t he f act  t hat  t he c i r cui t  cour t s wer e not  count i ng out -

of - st at e r ef usal s t o submi t  t o t est i ng as convi ct i ons.   I n 

r espondi ng t o a r equest  t o comment  on addi ng subsect i on ( 1) ( e) ,  

Assi st ant  Gener al  Counsel  of  t he Wi sconsi n Depar t ment  of  

Tr anspor t at i on John Sobot i k concl uded t hat  " [ a] r guabl y,  t hi s 

pr ovi s i on was al r eady i n t he l aw due t o t he def i ni t i on of  

convi ct i on i n Ch.  340.   The cour t s,  however ,  have not  been 

                                                 
14 Pr i or  t o 1989 Wi s.  Act  105,  Wi s.  St at .  § 343. 307 ( 1987-

88)  pr ovi ded:   " For  pur poses of  count i ng t he number  of  r ef usal s,  
r evocat i ons and convi ct i ons [ under  enumer at ed 
st at ut es]  .  .  .  convi ct i ons f or  v i ol at i on[  ]  .  .  .  [ of ]  a st at e 
st at ut e of  anot her  st at e i n conf or mi t y t her ewi t h .  .  .  shal l  be 
count ed .  .  .  . "  

I n St at e v.  Mat t son,  140 Wi s.  2d 24,  409 N. W. 2d 138 ( Ct .  
App.  1987) ,  t he cour t  of  appeal s det er mi ned t hat  v i ol at i ons of  
Mi nnesot a' s Oper at i ng Whi l e I nt oxi cat ed ( OWI )  st at ut es coul d not  
be count ed i n sent enci ng under  Wi sconsi n l aw because Mi nnesot a 
st at ut es wer e not  i n " conf or mi t y"  wi t h Wi sconsi n' s OWI  st at ut es.  

Act  105 cr eat i ng Wi s.  St at .  § 343. 307( 1) ( d)  addr essed and 
r epudi at ed t he Mat t son deci s i on by el i mi nat i ng t he r equi r ement  
of  conf or mi t y.   See Memo of  John Sobot i k,  Assi st ant  Gener al  
Counsel ,  Dep' t  of  Tr ansp.  ( May 24,  1990) ,  wr i t i ng " t o c l ear  up 
some mi sunder st andi ngs r egar di ng Wi sconsi n Act  105"  ( on f i l e at  
Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s. ) .  
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count i ng out - of - st at e r ef usal s,  and t hi s pr ovi s i on wi l l  make 

t hem count abl e. " 15 

¶41 Ther e i s no i ndi cat i on i n t he l egi s l at i ve hi st or y t hat  

t he addi t i on of  subsect i on ( 1) ( e)  was i nt ended as a l i mi t at i on 

t o t he scope of  out - of - st at e convi ct i ons count ed under  

subsect i on ( 1) ( d) .  

¶42 Appl y i ng t he def i ni t i on of  " convi ct i on"  under  Wi s.  

St at .  § 340. 01( 9r )  t o t he wor d " convi ct i ons"  i n § 343. 304( 1) ( d)  

compor t s wi t h t he t ext  of  t he st at ut es and t he l egi s l at i ve 

pol i cy choi ce evi denced i n t he l egi s l at i ve hi st or y of  

§ 343. 307( 1) ( d)  and ( 1) ( e)  t o ensur e t hat  Wi s.  St at .  

§ 343. 307( 1) ( d)  and ( e)  appl y br oadl y t o pr i or  out - of - st at e 

conduct .      

                                                 
15 John Sobot i k,  Assi st ant  Gener al  Counsel  of  t he Depar t ment  

of  Tr anspor t at i on wr ot e:   " Pr oposed 343. 307( 1) ( e)  and ( 2) ( f )  
bot h pr ovi de t hat  out  of  st at e r evocat i ons and suspensi ons 
r esul t i ng f r om a r ef usal  t o submi t  t o chemi cal  t est i ng shal l  be 
count ed.   Thi s i s a new pr ovi s i on t o 343. 307.   Ar guabl y,  t hi s 
pr ovi s i on was al r eady i n t he l aw due t o t he def i ni t i on of  
convi ct i on i n Ch.  340.  The cour t s,  however ,  have not  been 
count i ng out - of - st at e r ef usal s,  and t hi s pr ovi s i on wi l l  make 
t hem count abl e. "   Memor andum f r om John J.  Sobot i k,  Assi st ant  
Gener al  Counsel ,  Wi s.  Dep' t  of  Tr ansp. ,  t o Senat or  Car ol  
Buet t ner ;  Joe Maassen,  Deput y Gener al  Counsel ,  Dep' t  of  Tr ansp. ;  
Bob Nel son,  LRB;  Gar y Radl of f ,  Ai de t o Senat or  Buet t ner ;  Re:  
Dr unk Dr i v i ng c l eanup bi l l  ( Jan.  17,  1992) ,  i n Legi s l at i ve 
Ref er ence Bur eau Bi l l  dr af t i ng f i l e f or  1991 Senat e Bi l l  504,  
Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.     

1991 Senat e Bi l l  504 f ai l ed t o pass.   Subsect i on ( 1) ( e)  
was,  however ,  i ncl uded i n 1991 Senat e Bi l l  308 whi ch addr essed a 
number  of  ar eas of  Wi sconsi n' s dr unk dr i v i ng l aw and was enact ed 
as 1991 Wi s.  Act  277.  
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¶43 We t her ef or e concl ude t hat  t he def i ni t i on of  t he wor d 

" convi ct i on"  i n Wi s.  St at .  § 340. 01( 9r )  appl i es t o t he wor d 

" convi ct i ons"  i n § 343. 307( 1) ( d) . 16  We f ur t her  concl ude t hat  t he 

cour t  of  appeal s er r ed i n t he pr esent  case and i n St at e v.  

Machgan,  2007 WI  App 263,  306 Wi s.  2d 752,  743 N. W. 2d 832,  i n 

hol di ng t hat  t he def i ni t i on of  t he wor d " convi ct i on"  i n 

§ 340. 01( 9r )  does not  appl y t o t he wor d " convi ct i ons"  i n 

§ 343. 307( 1) ( d) .   As a r esul t ,  we over r ul e t hat  por t i on of  

Machgan i n conf l i c t  wi t h t he i nt er pr et at i on of  t he st at ut es set  

f or t h her ei n.  

¶44 We next  exami ne t he meani ng of  t he wor d " convi ct i ons"  

i n Wi s.  St at .  § 343. 07( 1) ( d)  i n conj unct i on wi t h t he phr ase 

" under  t he l aw of  anot her  j ur i sdi ct i on. "   Sect i on 343. 307( 1) ( d)  

pr ovi des t hat  t he cour t  shal l  count  convi ct i ons ( as def i ned i n 

Wi s.  St at .  § 340. 03( 9r ) )  under  " t he l aw of  anot her  j ur i sdi ct i on 

t hat  pr ohi bi t s"  conduct  speci f i ed i n ( 1) ( d) .   Thus,  we r ead 

" ' under  t he l aw of  anot her  j ur i sdi ct i on'  not  as del i mi t i ng 

' convi ct i ons, '  but  r at her  as i nt r oduci ng and per t ai ni ng t o ' t hat  

pr ohi bi t s '  and t he r emai nder  of  t he par agr aph. " 17  

                                                 
16 St at e v.  Li st ,  2004 WI  App 230,  277 Wi s.  2d 836,  691 

N. W. 2d 366,  suppor t s our  r eadi ng of  Wi s.  St at .  § 343. 307( 1) ( d)  
and § 340. 01( 9r ) .   The cour t  of  appeal s i n Li st  appl i ed t he 
st at ut or y def i ni t i on of  " convi ct i on"  i n Wi s.  St at .  § 340. 01( 9r )  
t o § 343. 307( 1) ( d) .  

17 Li st ,  277 Wi s.  2d 836,  ¶7.  
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¶45 The ot her  j ur i sdi ct i on need onl y have a l aw t hat  

pr ohi bi t s conduct  speci f i ed i n Wi s.  St at .  § 343. 307( 1) ( d) ,  

namel y r ef usi ng t o submi t  t o chemi cal  t est i ng;  oper at i ng whi l e 

i nt oxi cat ed;  oper at i ng whi l e under  t he i nf l uence of  a cont r ol l ed 

subst ance or  cont r ol l ed subst ance anal og,  or  a combi nat i on 

t her eof ;  oper at i ng wi t h an excess or  speci f i ed r ange of  al cohol  

concent r at i ons;  oper at i ng whi l e under  t he i nf l uence of  any dr ug 

t o a degr ee t hat  r ender s t he per son i ncapabl e of  dr i v i ng saf el y;  

or  oper at i ng whi l e havi ng a det ect abl e amount  of  a r est r i ct ed 

cont r ol l ed subst ance i n hi s or  her  bl ood.    

¶46 The conduct  pr ohi bi t ed under  I l l i noi s '  " zer o 

t ol er ance"  l aw r el evant  t o  Wi s.  St at .  § 343. 307( 1) ( d)  i n t he 

i nst ant  case i s r ef usi ng t o submi t  t o chemi cal  t est i ng or  usi ng 

a mot or  vehi c l e wi t h an excess or  speci f i ed r ange of  al cohol  

concent r at i on.  

¶47 We now t ur n t o appl y i ng Wi s.  St at .  § 343. 307( 1) ( d) ,  

usi ng t he § 340. 01( 9r )  def i ni t i on of  " convi ct i on, "  t o t he f act s 

of  t he i nst ant  case.  

¶48 The wor d " convi ct i on"  i s def i ned i n Wi s.  St at .  

§ 340. 01( 9r )  t o mean " an unvacat ed adj udi cat i on of  gui l t ,  or  a 

det er mi nat i on t hat  a per son has vi ol at ed or  f ai l ed t o compl y 

                                                                                                                                                             
The St at e ar gues t hat  t he cour t  of  appeal s f ol l owed a 

s i mi l ar  appr oach i n St at e v.  Puchacz,  2010 WI  App 30,  ¶13,  323 
Wi s.  2d 741,  780 N. W. 2d 536.   I n t hat  case t he cour t  of  appeal s 
i nt er pr et ed Wi s.  St at .  § 343. 307( 1) ( d)  t o count  t hr ee pr i or  
v i ol at i ons i n Mi chi gan f or  oper at i ng whi l e v i s i bl y i mpai r ed f or  
pur pose of  sent enci ng on an OWI  char ge.  
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wi t h t he l aw i n a cour t  of  or i gi nal  j ur i sdi ct i on or  an 

aut hor i zed admi ni st r at i ve t r i bunal  .  .  .  . "     

¶49 No one ar gues t hat  Car t er ' s oper at i ng pr i v i l ege 

suspensi ons i nvol ved an unvacat ed adj udi cat i on of  gui l t  under  

t he def i ni t i on of  " convi ct i ons"  or  i nvol ved " a det er mi nat i on 

t hat  a per son has vi ol at ed or  f ai l ed t o compl y wi t h t he l aw i n a 

cour t  of  or i gi nal  j ur i sdi ct i on. "    

¶50 I l l i noi s " zer o t ol er ance"  suspensi ons ar e 

admi ni st r at i ve i n nat ur e.   These suspensi ons ar e not  

adj udi cat i ons of  gui l t  or  " det er mi nat i on[ s]  t hat  a per son has 

vi ol at ed or  f ai l ed t o compl y wi t h t he l aw i n a cour t  of  or i gi nal  

j ur i sdi ct i on. " 18  

¶51 Because t hese pr i or  I l l i noi s suspensi ons ar e 

admi ni st r at i ve,  t he per t i nent  quest i on we must  anal yze under  

Wi s.  St at .  § 340. 01( 9r )  i s  whet her  an I l l i noi s " zer o t ol er ance"  

suspensi on i s a det er mi nat i on t hat  a per son has vi ol at ed or  

f ai l ed t o compl y wi t h t he l aw i n an aut hor i zed admi ni st r at i ve 

t r i bunal .   We agr ee wi t h t he St at e t hat  t he I l l i noi s suspensi ons 

i n t he pr esent  case wer e det er mi nat i ons i n " an aut hor i zed 

admi ni st r at i ve t r i bunal "  t hat  Car t er  " v i ol at ed or  f ai l ed t o 

compl y wi t h t he l aw. "      

                                                 
18 I n Li st ,  306 Wi s.  2d 752,  ¶10,  t he cour t  of  appeal s 

det er mi ned t hat  an I l l i noi s cour t ' s  super vi s i on of  a def endant  
was a convi ct i on,  t hat  i s ,  a det er mi nat i on t hat  t he def endant  
" v i ol at ed or  f ai l ed t o compl y wi t h t he l aw i n a cour t  of  
or i gi nal  j ur i sdi ct i on. "   I n cont r ast ,  t he I l l i noi s " zer o 
t ol er ance"  st at ut or y scheme i s admi ni st r at i ve and does not  
pr ovi de f or  a det er mi nat i on i n a cour t  of  or i gi nal  j ur i sdi ct i on.   
See Ar vi a v.  Madi gan,  809 N. E. 2d at  98- 99.  
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¶52 I n t he I l l i noi s " zer o t ol er ance"  suspensi on st at ut or y 

f r amewor k,  an i ni t i al  det er mi nat i on t hat  a per son has vi ol at ed 

or  f ai l ed t o compl y wi t h t he l aw i s made by t he l aw enf or cement  

of f i cer .   Upon submi ssi on of  a r epor t  of  t he v i ol at i on f r om t he 

pol i ce of f i cer  t o t he Secr et ar y of  St at e,  t he Secr et ar y of  St at e 

appear s t o aut omat i cal l y af f i r m t he suspensi on.   The st at ut or y  

pr ocedur e al l ows,  however ,  f or  an appeal  of  t he suspensi on t o 

t he Secr et ar y of  St at e.   Thi s appeal  r equi r es t he Secr et ar y of  

St at e,  an aut hor i zed admi ni st r at i ve t r i bunal ,  t o make a 

det er mi nat i on as t o whet her  t he per son has vi ol at ed or  f ai l ed t o 

compl y wi t h t he l aw.   The deci s i on of  t he Secr et ar y of  St at e i s 

subj ect  t o j udi c i al  r evi ew. 19 

¶53 Car t er ' s t wo pr i or  I l l i noi s " zer o t ol er ance"  

suspensi ons ar e det er mi nat i ons by an aut hor i zed admi ni st r at i ve 

t r i bunal  t hat  Car t er  has vi ol at ed or  f ai l ed t o compl y wi t h t he 

l aw.   Ther ef or e,  t he t wo pr i or  I l l i noi s " zer o t ol er ance"  

suspensi ons f al l  wi t hi n t he def i ni t i on of  t he wor d " convi ct i ons"  

under  Wi s.  St at .  §§ 340. 01( 9r )  and 343. 307( 1) ( d) .  

                                                 
19 Ar vi a v.  Madi gan,  809 N. E. 2d 88,  98- 99 ( I l l .  2004) .  

Al t hough Car t er  di d not  seek admi ni st r at i ve or  j udi c i al  
r evi ew of  t he Secr et ar y of  St at e' s i ni t i al  deci s i on,  he had t he 
oppor t uni t y t o do so.   Car t er ' s f ai l ur e t o seek admi ni st r at i ve 
or  j udi c i al  r evi ew i n ef f ect  r ender s t he deci s i on of  t he 
Secr et ar y of  St at e a det er mi nat i on by an aut hor i zed 
admi ni st r at i ve t r i bunal .   Ther e i s no j ust i f i cat i on f or  t r eat i ng 
a per son who does not  seek admi ni st r at i ve or  j udi c i al  r evi ew i n 
I l l i noi s mor e f avor abl y under  Wi sconsi n l aw t han a per son who 
sought  admi ni st r at i ve or  j udi c i al  r evi ew and l ost .  



No.  2008AP3144- CR   

 

20 
 

¶54 Because t he I l l i noi s " zer o t ol er ance"  suspensi ons ar e 

convi ct i ons f or  t he pur poses of  Wi s.  St at .  § 343. 307( 1) ( d) ,  we 

cont i nue our  anal ysi s under  Wi s.  St at .  § 343. 307( 1) ( d)  t o 

det er mi ne t he conduct  pr oscr i bed under  I l l i noi s l aw.   The 

I l l i noi s st at ut or y scheme f or  " zer o t ol er ance"  puni shes a per son 

who i s l ess t han 21 year s of  age f or  r ef usi ng t o submi t  t o a 

chemi cal  t est ,  or  f or  usi ng a mot or  vehi c l e wi t h an al cohol  

concent r at i on above 0. 00.   

¶55 Anal yzed i n t he cont ext  of  t he l anguage of  Wi s.  St at .  

§ 343. 307( 1) ( d) ,  an I l l i noi s " zer o t ol er ance"  suspensi on i s a 

convi ct i on under  a l aw of  anot her  j ur i sdi ct i on t hat  pr ohi bi t s 

r ef usal  of  chemi cal  t est i ng or  pr ohi bi t s usi ng a mot or  vehi c l e 

wi t h an excess or  speci f i ed r ange of  al cohol  concent r at i on.   I n 

t hi s case i t  i s  undi sput ed t hat  t he I l l i noi s zer o t ol er ance l aw 

pr ohi bi t s a per son under  t he age of  21 f r om usi ng a mot or  

vehi c l e wi t h an al cohol  concent r at i on i n excess of  0. 00.   Thus 

Car t er ' s I l l i noi s " zer o t ol er ance"  suspensi ons f al l  squar el y 

wi t hi n t he pr ohi bi t ed conduct  l i s t ed i n Wi s.  St at .  

§ 343. 307( 1) ( d) .  

¶56 Because we concl ude t hat  t he suspensi ons under  

I l l i noi s '  " zer o t ol er ance"  l aw ar e convi ct i ons under  Wi s.  St at .  

§§ 340. 01( 9r )  and 343. 307( 1) ( d)  as admi ni st r at i ve det er mi nat i ons 

i n an aut hor i zed admi ni st r at i ve t r i bunal  t hat  a per son has 

vi ol at ed or  f ai l ed t o compl y wi t h a l aw and t hat  t he conduct  

pr ohi bi t ed under  t he I l l i noi s l aw f al l s squar el y wi t hi n conduct  

speci f i cal l y pr ohi bi t ed i n Wi s.  St at .  § 343. 307( 1) ( d) ,  we hol d 

t hat  t he c i r cui t  cour t  cor r ect l y appl i ed Wi s.  St at .  
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§ 343. 307( 1) ( d)  i n count i ng Car t er ' s t wo pr i or  I l l i noi s " zer o 

t ol er ance"  suspensi ons f or  pur poses of  enhancement  i n sent enci ng 

f or  hi s OWI  of f ense.  

I V 

¶57 Car t er  asser t s t hat  our  i nt er pr et at i on of  Wi s.  St at .  

§ 343. 307( 1) ( d)  i s i ncor r ect  because i t  r esul t s i n unf ai r ness.   

He ar gues t hat  f ai r ness pl ayed a f act or  i n t he Li st ,  Machgan,  

and Car t er  deci s i ons i n t he cour t  of  appeal s.   The cour t  of  

appeal s t ended t o t r eat  out - of - s t at e v i ol at i ons i n t he same way 

si mi l ar  Wi sconsi n v i ol at i ons woul d be t r eat ed.      

¶58 Car t er  ur ges us t o accept  t he r easoni ng of  t he cour t  

of  appeal s i n Machgan t hat  an out - of - st at e admi ni st r at i ve 

suspensi on under  a " zer o t ol er ance"  l aw shoul d not  be count ed as 

a convi ct i on f or  enhancement  pur poses when i n- st at e s i mi l ar  

r evocat i ons ar e not  count ed f or  enhancement  pur poses. 20 

¶59 Car t er  and Machgan ar e cor r ect  t hat  r evocat i ons and 

suspensi ons under  t he Wi sconsi n " absol ut e sobr i et y"  l aw do not  

count  f or  pur poses of  penal t y  enhancement  i n OWI  vi ol at i ons.   

Yet  we now hol d t hat  a suspensi on under  t he I l l i noi s " zer o 

t ol er ance"  l aw count s f or  t he pur pose of  penal t y  enhancement  i n 

OWI  vi ol at i ons.   Thus we i nt er pr et  t he Wi sconsi n st at ut es as 

i mposi ng a gr eat er  penal t y on an under age i ndi v i dual  dr i v i ng i n 

I l l i noi s t han t hey i mpose on t he same i ndi v i dual  dr i v i ng i n 

                                                 
20 St at e v.  Machgan,  2007 WI  App 263,  ¶15,  306 Wi s.  2d 752,  

743 N. W. 2d 832.  



No.  2008AP3144- CR   

 

22 
 

Wi sconsi n f or  t he same ki nd of  conduct  i nvol v i ng t he " zer o 

t ol er ance"  or  " absol ut e sobr i et y"  l aws.  

¶60 For  exampl e,  a per son under  t he l egal  dr i nki ng age 

dr i v i ng i n Sout h Bel oi t ,  I l l i noi s ( j ust  over  t he Wi sconsi n 

bor der )  whose chemi cal  t est  demonst r at es a 0. 01 bl ood al cohol  

concent r at i on and whose oper at i ng pr i v i l ege i s suspended,  wi l l  

have t hat  suspensi on count  i n Wi sconsi n as a pr i or  convi ct i on 

under  Wi s.  St at .  § 343. 307( 1) ( d) .   But  a per son under  t he l egal  

dr i nki ng age dr i v i ng i n Bel oi t ,  Wi sconsi n ( j ust  over  t he 

I l l i noi s bor der ) ,  whose chemi cal  t est  demonst r at es a 0. 01 bl ood 

al cohol  concent r at i on and whose oper at i ng pr i v i l ege i s suspended 

wi l l  not  have t hat  suspensi on count  i n Wi sconsi n as a pr i or  

convi ct i on under  § 343. 307( 1) .  

¶61 Si mi l ar l y,  under  Wi s.  St at .  § 343. 307( 1) ( e)  i t  i s  

c l ear  t hat  I l l i noi s " zer o t ol er ance"  r evocat i ons and suspensi ons 

f or  r ef usal  t o submi t  t o chemi cal  t est i ng count  f or  penal t y 

enhancement ,  even t hough a Wi sconsi n r evocat i on f or  t he same 

conduct  i s not  count ed.   Thus,  t he l egi s l at ur e has expr essl y 

chosen t o excl ude r evocat i ons under  Wi sconsi n' s " absol ut e 

sobr i et y"  st at ut es f r om bei ng count ed i n penal t y enhancement ,  

but  has not  made a s i mi l ar  excl usi on f or  suspensi ons under  out -

of - st at e " zer o t ol er ance"  st at ut es i n § 343. 307( 1) ( e) .  

¶62 Car t er  al so ar gues t hat  our  i nt er pr et at i on t r eat s t oo 

har shl y per sons who have not  at t ai ned t he l egal  dr i nki ng age and 

who ar e v i ol at i ng a zer o t ol er ance l aw but  ar e not  oper at i ng a 

vehi c l e whi l e i nt oxi cat ed.   
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¶63 The Wi sconsi n l egi s l at ur e coul d have car ved out  an 

except i on f or  out - of - st at e " zer o t ol er ance"  suspensi ons,  s i mi l ar  

t o t he except i on i t  car ved out  f or  Wi sconsi n " absol ut e sobr i et y"  

suspensi ons.   I t  di d not .   I nst ead t he l egi s l at ur e has 

pr omul gat ed l anguage i n Wi s.  St at .  § 343. 307( 1) ( d)  and ( e)  t o 

encompass a br oad ar r ay of  convi ct i ons,  suspensi ons,  and 

r evocat i ons under  t he l aws of  anot her  j ur i sdi ct i on f or  count i ng 

pur poses.   Under  t hese ci r cumst ances,  t he cour t  cannot  usur p t he 

r ol e of  t he l egi s l at ur e and car ve out  an except i on f or  

suspensi ons under  t he I l l i noi s " zer o t ol er ance"  l aws.    

¶64 Whet her  consi st ency i n count i ng " absol ut e sobr i et y"  

r evocat i ons under  Wi sconsi n l aw and si mi l ar  " zer o t ol er ance"  

suspensi ons under  ot her  st at es'  l aws i s appr opr i at e,  and whet her  

bur deni ng yout hs wi t h mul t i pl e convi ct i ons by count i ng 

suspensi ons under  out - of - st at e zer o t ol er ance l aws f or  penal t y 

enhancement  i s appr opr i at e,  ar e pol i cy deci s i ons f or  t he 

l egi s l at ur e.   I f  consi st ency i s desi r abl e,  i t  i s  t he 

l egi s l at ur e' s r ol e t o det er mi ne how best  t o achi eve i t .  

¶65 For  t he r easons set  f or t h,  we r ever se t he deci s i on of  

t he cour t  of  appeal s and af f i r m t he j udgment  of  t he c i r cui t  

cour t .   We concl ude t hat  t he t wo pr i or  suspensi ons of  Car t er ' s 

oper at i ng pr i v i l ege under  t he I l l i noi s " zer o t ol er ance"  l aw ar e 

convi ct i ons wi t hi n t he meani ng of  Wi s.  St at .  §§ 343. 307( 1) ( d)  

and 340. 01( 9r )  and t hat  t he c i r cui t  cour t  appr opr i at el y count ed 

t hem i n sent enci ng Car t er  f or  hi s OWI  vi ol at i on.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.    
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¶66 N.  PATRI CK CROOKS,  J. ,  di d not  par t i c i pat e.  
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¶67 ANN WALSH BRADLEY,  J.    (dissenting).  I  bel i eve t hat  

t hose who r epeat edl y oper at e a mot or  vehi c l e whi l e i nt oxi cat ed 

( OWI )  shoul d have t hei r  r ecor d t r avel  wi t h t hem,  no mat t er  wher e 

i n t he count r y t hese of f enses wer e commi t t ed.   For  i nst ance,  i f  

t he def endant  had t wo pr i or  OWI  convi ct i ons i n I l l i noi s and was 

subsequent l y ar r est ed i n Wi sconsi n f or  OWI ,  t he pr i or  I l l i noi s  

of f enses shoul d be count ed f or  sent ence enhancement  pur poses and 

t he def endant  shoul d be char ged wi t h OWI  t hi r d of f ense.   I  

concl ude t hat  t hi s i s a r esul t  t hat  t he l egi s l at ur e i nt ended 

when i t  enact ed t he count i ng st at ut e,  Wi s.  St at .  

§ 343. 307( 1) ( d) .    

¶68 I  al so bel i eve t hat  Wi sconsi n' s " absol ut e sobr i et y"  

l aw f or  under age dr i ver s and i t s I l l i noi s count er par t ,  cal l ed 

" zer o t ol er ance, "  ar e i mpor t ant  l egi s l at i ve enact ment s of  publ i c 

pol i cy.   Bot h pr ovi de t hat  i t  i s  agai nst  t he l aw f or  per sons 

under  t he age of  21 t o dr i ve i f  t hey have consumed even one si p 

of  al cohol ——r egar dl ess of  whet her  t hi s consumpt i on act ual l y 

af f ect s t hei r  dr i v i ng or  j udgment .    

¶69 I  wr i t e separ at el y because I  concl ude t hat  t he 

maj or i t y ' s i nt er pr et at i on of  Wi s.  St at .  § 343. 307( 1) ( d)  i s i n 

er r or .   The maj or i t y concl udes t hat  i n enact i ng Wi s.  St at .  

§ 343. 307( 1) ( d) ,  t he l egi s l at ur e i nt ended t o count  a pr i or  out -

of - st at e yout hf ul  zer o t ol er ance vi ol at i on t he same as a pr i or  

out - of - st at e OWI  of f ense f or  pur poses of  sent ence enhancement .   

A r evi ew of  t he l egi s l at i ve hi st or y r eveal s a ver y di f f er ent  

l egi s l at i ve i nt ent .    
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¶70 The r at i onal e f or  t he i nt r oduct i on of  t he l egi s l at i on 

can be f ound i n sever al  pl aces i n t he l egi s l at i ve hi st or y and 

can be succi nct l y st at ed as f ol l ows:  " DOT 

RATI ONALE:  .  .  .  Wi t hout  havi ng t he abi l i t y  t o t r eat  out  of  

st at e OWI  convi ct i ons as i f  t hey had occur r ed i n Wi sconsi n,  we 

may not  be i n compl i ance wi t h t he f eder al  r equi r ement s. " 1  I n 

addi t i on,  t he l egi s l at i ve hi st or y r ef l ect s an i nt ent  t o addr ess 

of f enses r el at ed t o t he l ower  r ange of  al cohol  concent r at i on f or  

commer ci al  car r i er s.   Because I  concl ude t hat  t he maj or i t y 

i nt er pr et at i on i s at  odds wi t h t he l egi s l at i ve hi st or y and f ai l s 

t o appl y a s t andar d canon of  st at ut or y const r uct i on,  I  

r espect f ul l y di ssent .     

I  

¶71 As t he maj or i t y acknowl edges,  Wi s.  St at .  

§ 343. 307( 1) ( d)  i s a cumber some st at ut e.   Maj or i t y op. ,  ¶29.   I n 

r el evant  par t ,  t hat  st at ut e pr ov i des t hat  when cal cul at i ng t he 

l engt h of  an OWI  sent ence, 2 t he cour t  shal l  count  " [ c] onvi ct i ons 
                                                 

1 See CDL Advi sor y Counci l ,  Dr af t  #3 Resol ut i on of  I ssues 
Di scussed Mar ch 6,  1989,  at  7 ( June 5,  1989)  ( on f i l e at  t he 
Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n)  
[ her ei naf t er  CDL Advi sor y Counci l  Memor andum] .  

2 The Wi sconsi n Judi c i al  Benchbook expl ai ns t hat  " [ t ] he 
of f ense commonl y r ef er r ed t o as OWI  r el at es t o t hr ee ( 3)  
separ at e,  but  i nt er r el at ed of f enses. "   Wi sconsi n Judi c i al  
Benchbook:  Cr i mi nal  and Tr af f i c ,  TR 1- 15 ( 2010) .   Wi sconsi n 
St at .  § 346. 63( 1) ( a)  pr ohi bi t s dr i v i ng or  oper at i ng a mot or  
vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant ,  cont r ol l ed 
subst ance,  cont r ol l ed subst ance anal og,  or  any combi nat i on t hat  
r ender s a per son i ncapabl e of  saf el y dr i v i ng ( " OWI " ) .   Wi sconsi n 
St at .  § 346. 63( 1) ( am)  pr ohi bi t s dr i v i ng or  oper at i ng a mot or  
vehi c l e wi t h a det ect abl e amount  of  a r est r i ct ed cont r ol l ed 
subst ance ( " OCS" ) .   Wi sconsi n St at .  § 346. 63( 1) ( b)  pr ohi bi t s 
dr i v i ng or  oper at i ng a mot or  vehi c l e wi t h a pr ohi bi t ed al cohol  
concent r at i on ( " PAC" ) .     
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under  t he l aw of  anot her  j ur i sdi ct i on t hat  pr ohi bi t s a per son 

f r om .  .  .  usi ng a mot or  vehi c l e .  .  .  wi t h an excess or  

speci f i ed r ange of  al cohol  concent r at i on .  .  .  as t hose or  

subst ant i al l y  s i mi l ar  t er ms ar e used i n t hat  j ur i sdi ct i on' s 

l aws. "   Wi s.  St at .  § 343. 307( 1) ( d) .  

¶72 Gi ven t hat  Wi s.  St at .  § 343. 307( 1)  does not  count  a 

v i ol at i on of  Wi sconsi n' s absol ut e sobr i et y l aw,  t he maj or i t y 

asks whet her  Wi s.  St at .  § 343. 307( 1)  " t r eat s a v i ol at i on of  t he 

I l l i noi s ' zer o t ol er ance'  l aws di f f er ent l y t han t he way i t  

t r eat s a v i ol at i on of  t he Wi sconsi n ' absol ut e sobr i et y '  l aws i n 

count i ng of f enses f or  pur poses of  sent enci ng. "   Maj or i t y op. ,  

¶18.   I n answer i ng t hi s quest i on,  t he maj or i t y f ocuses i t s 

exami nat i on on t he st at ut or y t er m " convi ct i on. "   I d. ,  ¶¶31- 53.   

I t  concl udes t hat  an admi ni st r at i ve suspensi on f or  a v i ol at i on 

of  t he I l l i noi s zer o t ol er ance l aw i s a " convi ct i on"  as t hat  

t er m i s used i n Wi s.  St at .  § 343. 307( 1) ( d) ,  and t hat  such a 

convi ct i on shoul d be count ed f or  enhanci ng t he penal t y at  

sent enci ng.    

¶73 The pr obl em wi t h t he maj or i t y ' s anal ysi s i s t hat  i t  

f ocuses on onl y  par t  of  t he st at ut or y l anguage.   I t  does not  

separ at el y exami ne whet her  t he l egi s l at ur e i nt ended t he phr ase 

" wi t h an excess or  speci f i ed r ange of  al cohol  concent r at i on"  t o 

encompass I l l i noi s zer o t ol er ance vi ol at i ons.   I f  i t  had 

exami ned t hi s addi t i onal  phr ase,  i t  woul d have r eached a 

di f f er ent  concl usi on.   I nst ead,  t he maj or i t y s i mpl y concl udes 

t hat  t he conduct  pr ohi bi t ed under  t he I l l i noi s l aw " f al l [ s]  
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squar el y wi t hi n t he pr ohi bi t ed conduct  l i s t ed i n 

Wi s.  St at .  § 343. 307( 1) ( d) . "   I d. ,  ¶55.     

¶74 The maj or i t y ' s f ocus i s not  sur pr i s i ng,  gi ven t hat  t he 

par t i es f ocused t hei r  ar gument s on t he t er m " convi ct i on. "   

Nei t her  par t y advanced any i nt er pr et at i on of  t he phr ase " wi t h an 

excess or  speci f i ed r ange of  al cohol  concent r at i on. "   

Never t hel ess,  my r evi ew of  t he l egi s l at i ve hi st or y i ndi cat es 

t hat  t he l egi s l at ur e i nt ended t he phr ase " excess or  speci f i ed 

r ange of  al cohol  concent r at i on"  t o encompass OWI - r el at ed 

of f enses and of f enses r el at ed t o t he l ower  r ange of  al cohol  

concent r at i on f or  commer ci al  vehi c l e oper at or s——not  yout hf ul  

zer o- t ol er ance of f enses.     

I I  

¶75 The phr ase " wi t h an excess or  speci f i ed r ange of  

al cohol  concent r at i on"  f i r st  appear ed i n t he Wi sconsi n St at ut es 

i n 1989.   I t  was i nt r oduced by 1989 Wi s.  Act  105,  whi ch 

s i gni f i cant l y amended Wi sconsi n' s dr i ver  l i censi ng scheme.   

Among ot her  changes,  t he phr ase " wi t h an excess or  speci f i ed 

r ange of  al cohol  concent r at i on"  was i nser t ed i n 

Wi s.  St at .  § 343. 307( 1)  and f i ve ot her  st at ut es. 3   

¶76 The dr af t i ng hi s t or y r eveal s t hat  t he act  was i nt ended 

t o i mpl ement  t he f eder al  Commer c i al  Mot or  Vehi c l e Saf et y Act  of  

1986.   The l egi s l at ur e r equest ed t hat  t he Depar t ment  of  

Tr anspor t at i on ( DOT)  dr af t  l egi s l at i on t o accompl i sh t hi s goal .   

I t  appear s t hat  t he DOT convened an advi sor y counci l  t o eval uat e 

                                                 
3 See Wi s.  St at .  §§ 343. 307( 2) ,  343. 30( 1q) ( b) 1,  

343. 305( 10) ( b) 1,  343. 31( 2) ,  and 343. 315( 2) 2 ( 1989- 90,  as amended 
by 1989 Wi s.  Act  105) .  
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Wi sconsi n l aw i n l i ght  of  t he Commer ci al  Mot or  Vehi c l e Saf et y 

Act  and t o make r ecommendat i ons.     

¶77 The advi sor y counci l  i dent i f i ed what  i t  r ef er r ed t o as 

" t he Mat t son pr obl em. " 4  I n St at e v.  Mat t son,  140 Wi s.  2d 24,  409 

N. W. 2d 138 ( Ct .  App.  1987) ,  t he cour t  of  appeal s hel d t hat  a 

Mi nnesot a dr unk dr i v i ng convi ct i on di d not  count  as a pr i or  

convi ct i on because Mi nnesot a' s OWI  st at ut e was not  i n st r i ct  

conf or mi t y wi t h Wi sconsi n' s OWI  st at ut e.   Mi nnesot a' s st at ut e 

i ncl uded sever al  of f enses,  such as i nt oxi cat ed snowmobi l i ng,  

t hat  wer e not  penal i zed as OWI  of f enses i n Wi sconsi n. 5  The 

Mat t son hol di ng made i t  ver y di f f i cul t  t o count  out - of - st at e OWI  

of f enses as pr i or  convi ct i ons,  and i t  appear ed t o br i ng 

Wi sconsi n l aw out  of  compl i ance wi t h t he Commer ci al  Mot or  

Vehi c l e Saf et y Act .  

¶78 The advi sor y counci l  expl ai ned:  " Wi t hout  t he Mat t son 

sol ut i on,  our  abi l i t y  t o consi der  of f enses commi t t ed i n ot her  

st at es coul d agai n be chal l enged.   Wi t hout  havi ng t he abi l i t y  t o 

t r eat  out  of  st at e OWI  convi ct i ons as i f  t hey had occur r ed i n 

Wi sconsi n,  we may not  be i n compl i ance wi t h t he f eder al  

r equi r ement s. " 6  Noncompl i ance woul d r esul t  i n a l oss of  

subst ant i al  f eder al  hi ghway f unds.   Thus,  i t  was i mper at i ve t o 

add l anguage whi ch woul d nul l i f y  t he ef f ect  of  Mat t son.    

                                                 
4 See CDL Advi sor y Counci l  Memor andum,  supr a n. 1,  at  7.  

5 St at e v.  Mat t son,  140 Wi s.  2d 24,  29- 30,  409 N. W. 2d 138 
( Ct .  App.  1987) .  

6 CDL Advi sor y Counci l  Memor andum,  supr a n. 1,  at  7.  
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¶79 Based on t he advi sor y counci l ' s  r ecommendat i ons,  t he 

DOT dr af t ed pr oposed l egi s l at i on.   I t  expl ai ned t hat  t he 

pr oposed l egi s l at i on " r evi ses t he pr esent  st at ut or y pr ovi s i ons 

concer ni ng t he count i ng of  pr i or  convi ct i ons i n ot her  st at es f or  

oper at i ng whi l e i nt oxi cat ed ( ' OWI ' )  and cer t ai n maj or  t r af f i c 

of f enses"  and " woul d count  out - of - st at e OWI  of f enses as pr i or  

of f enses even i f  t he ot her  st at e' s l aw was not  compl et el y 

i dent i cal  t o Wi sconsi n' s l aw. " 7  The new l egi s l at i on woul d al l ow 

convi ct i ons under  anot her  st at e' s l aw t o be count ed " i f  t hat  l aw 

pr ohi bi t ed t he same sor t  of  conduct  as Wi sconsi n' s l aw,  

r egar dl ess of  t echni cal  or  mi nor  subst ant i ve di f f er ences bet ween 

t he t wo st at es'  l aws. " 8   

¶80 To accompl i sh t hi s end,  t he DOT pr oposed t hat  t he 

l egi s l at ur e i nser t  t he new phr ase " wi t h an excess al cohol  

concent r at i on"  i n sever al  pl aces t hr oughout  t he st at ut e.   I t  

pr oposed t hat  t hi s phr ase be pl aced i n bot h 

Wi s.  St at .  §§ 343. 30( 1q) ( b) 1 and 343. 305( 10) ( b) 1,  whi ch pr ovi ded 

t hat  under  cer t ai n c i r cumst ances,  a cour t  was r equi r ed t o 

suspend or  r evoke a per son' s oper at i ng pr i v i l eges.   Pr i or  t o t he 

1989 amendment s,  bot h of  t hese s t at ut es r ead:  " I f  a per son has a 

convi ct i on f or  any of f ense under  a l ocal  or di nance i n or  a st at e 

st at ut e of  anot her  st at e whi ch i s i n conf or mi t y wi t h s.  

                                                 
7 Wi sconsi n Depar t ment  of  Tr anspor t at i on,  Wi sconsi n Mot or  

Car r i er  Saf et y Act  Dr af t  #4,  at  2 ( August  18,  1989)  ( on f i l e at  
t he Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n)  
[ her ei naf t er  DOT Dr af t ] .  

8 I d.  
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346. 63( 1) ( a)  [ OWI ]  or  ( b)  [ PAC]  or  bot h,  t hat  convi ct i on shal l  

count  as a pr i or  convi ct i on under  t hi s subdi v i s i on. "    

¶81 The DOT pr oposed t hat  Wi s.  St at .  § 343. 30( 1q) ( b) 1 be 

amended t o r equi r e suspensi on of  oper at i ng pr i v i l eges when a 

per son has:   

a convi ct i on f or  any of f ense under  a l ocal  or di nance 
i n conf or mi t y wi t h s.  346. 63( 1) ( a)  or  ( b)  or  bot h,  or  
under  t he l aw of  anot her  st at e t hat  pr ohi bi t s r ef usal  
of  al cohol  t est i ng or  use of  a mot or  vehi c l e whi l e 
i nt oxi cat ed or  under  t he i nf l uence of  a cont r ol l ed 
subst ance or  a compi l at i on t her eof ,  or  wi t h an excess 
al cohol  concent r at i on,  or  under  t he i nf l uence of  any 
dr ug t o a degr ee t hat  r ender s t he per son i ncapabl e of  
saf el y dr i v i ng,  as t hose or  subst ant i al l y  s i mi l ar  
t er ms ar e def i ned i n t hat  st at e' s l aws. 9 

The DOT pr oposed t hat  near l y i dent i cal  l anguage be i nser t ed i nt o 

Wi s.  St at .  § 343. 305( 10) ( b) 1. 10   I n bot h pl aces,  a not e f r om t he 

Of f i ce of  Gener al  Counsel  f or  t he DOT expl ai ned t hat  " [ t ] hi s 

l anguage i s i nt ended t o al l ow count i ng of  out - of - st at e OWI -

r el at ed convi ct i ons,  not wi t hst andi ng [ Mat t son] . " 11    

¶82 At  t he same t i me t hat  t he DOT pr oposed t he above 

modi f i cat i ons,  i t  al so pr oposed modi f y i ng Wi s.  St at .  

§ 343. 307( 1) ,  t he count i ng st at ut e whi ch i s r el evant  t o Car t er ' s  

case.   Pr i or  t o t he 1989 amendment s,  t hi s st at ut e pr ovi ded i n 

par t  t hat  " convi ct i ons f or  v i ol at i ons under  s.  346. 63( 1) ,  or  a 

l ocal  or di nance i n conf or mi t y t her ewi t h or  a l ocal  or di nance i n 

or  a st at e st at ut e of  anot her  st at e i n conf or mi t y t her ewi t h"  

                                                 
9 I d.  at  77- 78 ( emphasi s added) .    

10 I n t he dr af t  of  Wi s.  St at .  § 343. 305( 10) ( b) 1,  t he wor d 
" combi nat i on"  i s used i nst ead of  " compi l at i on. "    

11 DOT Dr af t ,  supr a n. 7,  at  78,  87.  
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woul d count  f or  sent enci ng pur poses.   Wi s.  St at .  § 343. 307 

( 1987- 88) .   The DOT pr oposed addi ng t he f ol l owi ng l anguage:  

" convi ct i ons under  t he l aw of  anot her  st at e t hat  pr ohi bi t s  

r ef usal  of  al cohol  t est i ng or  use of  a mot or  vehi c l e whi l e 

i nt oxi cat ed or  under  t he i nf l uence of  a cont r ol l ed subst ance,  or  

a combi nat i on t her eof ,  or  wi t h an excess al cohol  concent r at i on,  

or  under  t he i nf l uence of  any dr ug t o a degr ee t hat  r ender s t he 

per son i ncapabl e of  saf el y dr i v i ng,  as t hose or  subst ant i al l y  

s i mi l ar  t er ms ar e def i ned i n t hat  st at e' s l aws. " 12   

¶83 Because t he pr oposed l anguage modi f y i ng t he count i ng 

st at ut e i s i dent i cal  t o t he pr oposed l anguage modi f y i ng Wi s.  

St at .  §§ 343. 30( 1q) ( b) 1 and 343. 305( 10) ( b) 1,  and because t he 

pr oposal s wer e cont empor aneousl y made,  i t  appear s t hat  t he 

i nt ent  under l y i ng t he DOT' s pr oposed amendment s was t he same.   I  

concl ude t hat  t he i nt ent  was t o " count  out - of - st at e OWI  of f enses 

as pr i or  of f enses even i f  t he ot her  st at e' s l aw was not  

compl et el y i dent i cal  t o Wi sconsi n' s l aw. " 13       

¶84 The DOT' s pr oposal  was sent  t o t he Legi s l at i ve 

Ref er ence Bur eau ( LRB) .   The LRB r et ai ned much of  t he l anguage 

t hat  had been pr oposed by t he DOT.   However ,  t he LRB modi f i ed 

t he phr ase " or  wi t h an excess al cohol  concent r at i on"  t o " or  wi t h 

an excess or  speci f i ed r ange of  al cohol  concent r at i on"  i n a 

dr af t  dat ed Sept ember  28,  1989. 14  Thi s change was l i kewi se 
                                                 

12 I d.  at  88- 89 ( emphasi s added) .   

13 See i d.  at  2.  

14 See Pr el i mi nar y Dr af t  of  1989 Wi s.  Act  105,  at  65 ( Sept .  
28,  1989)  ( emphasi s added)  ( on f i l e at  t he Wi sconsi n Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi sconsi n) .  
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r ef l ect ed i n t he amendment s t o Wi s.  St at .  §§ 343. 307( 2) ,  

343. 30( 1q) ( b) 1,  343. 305( 10) ( b) 1,  343. 31( 2) ,  and 343. 315( 2) , 15 and 

i t  was passed by t he l egi s l at ur e. 16 

¶85 Ther e i s no expl i c i t  expl anat i on f or  t he LRB' s 

addi t i on of  t he phr ase " or  speci f i ed r ange"  t o t he pr oposed 

amendment s.   I t  l i kel y was t o r ef er ence t he new of f ense cr eat ed 

by t he l egi s l at i on f or  oper at i ng a commer ci al  vehi c l e wi t h a 

bl ood al cohol  concent r at i on of  0. 04- 0. 08——a l ower  bl ood al cohol  

concent r at i on t han f or  non- commer ci al  dr i ver s. 17  Ther e i s no 

i ndi cat i on what soever  t hat  t he modi f i cat i on of  t hi s l anguage was 

i nt ended t o subst ant i vel y change t he DOT' s pr oposal .    

¶86 Accor di ngl y,  i t  appear s t hat  t he LRB' s i nt ent  was t he 

same as t he expr essed i nt ent  of  t he DOT——t o count  OWI - r el at ed 

                                                 
15 Wi sconsi n St at .  § 343. 307( 2)  i s  t he count er par t  t o t he 

count i ng st at ut e i nt er pr et ed t oday.   I t  comes i nt o pl ay when t he 
of f ender ' s cur r ent  of f ense i s f or  r ef usal  t o t ake a t est  r at her  
t han OWI .   Wi sconsi n St at .  §§ 343. 30( 1q) ( b)  and 343. 305( 10) ( b) 1,  
di scussed above,  pr ovi de t hat  under  cer t ai n c i r cumst ances a 
cour t  must  suspend or  r evoke a per son' s oper at i ng l i cense.   
Wi sconsi n St at .  343. 31( 2)  pr ovi des t hat  under  cer t ai n 
c i r cumst ances t he DOT ( r at her  t han a cour t )  must  suspend or  
r evoke a per son' s oper at i ng l i cense.   Fi nal l y,  Wi s.  St at .  
§ 343. 315( 2) ,  di scussed bel ow,  pr ovi des t hat  a per son shal l  be 
di squal i f i ed f r om oper at i ng a commer ci al  mot or  vehi c l e f or  a 
per i od of  t i me upon convi ct i on of  cer t ai n of f enses.    

16 See 1989 Wi s.  Act  105.  

17 To br i ng Wi sconsi n i nt o compl i ance wi t h t he Commer ci al  
Mot or  Vehi c l e Saf et y Act ,  Wi sconsi n was r equi r ed t o l ower  t he 
r ange of  al cohol  concent r at i on per mi t t ed f or  commer ci al  mot or  
vehi c l e oper at or s.   The counci l  expl ai ned:  " Regul at i ons 
i mpl ement i ng t he [ Commer ci al  Mot or  Vehi c l e Saf et y Act ]  r equi r e a 
. 04 BAC st andar d f or  commer ci al  dr i ver  l i censees. "   Pol i cy  
Recommendat i ons f or  I mpl ement i ng t he Commer ci al  Mot or  Vehi c l e 
Saf et y Act ,  at  4 ( June 30,  1989)  ( on f i l e at  t he Wi sconsi n 
Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n) .  
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of f enses and of f enses r el at ed t o t he l ower  r ange of  al cohol  

concent r at i on f or  commer ci al  vehi c l e oper at or s.   The change was 

necessar y f or  Wi sconsi n t o come i nt o compl i ance wi t h t he f eder al  

Commer ci al  Mot or  Vehi c l e Saf et y Act  of  1986.    

¶87 The anal ysi s t hat  t he LRB pr ovi ded f or  1989 Wi s.  Act  

105 cl ear l y shows t he pur pose and goal s of  t he l egi s l at i on.   The 

pur pose was t o come i nt o compl i ance wi t h t he f eder al  l aw 

per t ai ni ng t o t he saf et y of  commer ci al  mot or  vehi c l es.   The 

goal s i ncl uded r emovi ng pr obl em dr i ver s f r om t he hi ghways and 

est abl i shi ng uni f or mi t y.   Fi nal l y,  new of f enses wer e cr eat ed 

r el at ed t o t he oper at i on of  commer ci al  vehi c l es:    

Thi s bi l l  i mpl ement s t he r equi r ement s of  t he f eder al  
commer ci al  mot or  vehi c l e saf et y act  of  1986 and 
est abl i shes a c l assi f i ed dr i ver  l i cense syst em.   The 
goal s of  t he f eder al  act  ar e t o i mpr ove dr i ver  
qual i t y,  r emove pr obl em dr i ver s f r om t he hi ghways and 
t o est abl i sh uni f or m pr ocedur es .  .  .  .  The f eder al  
act  r equi r es st at es t o est abl i sh mi ni mum st andar ds t o 
ensur e a uni f or m nat i onal  syst em and t o par t i c i pat e i n 
a nat i onal  i nf or mat i on syst em t o exchange i nf or mat i on 
r egar di ng t he l i censi ng,  suspensi on or  convi ct i on of  
t r af f i c  v i ol at i ons of  commer ci al  mot or  vehi c l e 
dr i ver s.  .  .  .   

The bi l l  al so cr eat es numer ous of f enses r el at i ng t o 
dr i ver  l i censi ng and t he oper at i on of  commer ci al  mot or  
vehi c l es. 18 

Accor di ngl y,  I  concl ude t hat  t he maj or i t y ' s i nt er pr et at i on i s at  

odds wi t h t he l egi s l at i ve hi st or y.  

I I I  

                                                 
18 Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau,  at  4 ( on 

f i l e at  t he Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi sconsi n) .  
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¶88 The maj or i t y ' s i nt er pr et at i on al so f ai l s  t o appl y a 

st andar d canon of  st at ut or y const r uct i on.  When t he same phr ase 

i s used r epeat edl y t hr oughout  a chapt er  of  t he st at ut es,  i t  i s  

r easonabl e t o deduce t hat  t he l egi s l at ur e i nt ended t he phr ase t o 

have t he same meani ng each t i me i t  appear s. 19  Bank Mut ual  v.  

S. J.  Boyer  Const r . ,  I nc. ,  2010 WI  74,  ¶31,  326 Wi s.  2d 521,  785 

N. W. 2d 462.   Thi s i s especi al l y t r ue when t he phr ase was 

i nt r oduced i n mul t i pl e pl aces of  t he st at ut or y chapt er  at  t he 

same t i me,  al l  as par t  of  t he same bi l l .   Li ke t he l egi s l at i ve 

hi st or y,  t hi s r ul e of  st at ut or y const r uct i on suppor t s t he 

concl usi on t hat  t he l egi s l at ur e i nt ended t he phr ase " excess or  

speci f i ed r ange of  al cohol  concent r at i on"  t o encompass OWI -

r el at ed of f enses and of f enses r el at ed t o t he l ower  r ange of  

al cohol  concent r at i on f or  commer ci al  vehi c l e oper at or s.   

¶89 I n addi t i on t o appear i ng i n t he count i ng st at ut e,  t he 

phr ase " wi t h an excess or  speci f i ed r ange of  al cohol  

concent r at i on"  now appear s i n t wo ot her  st at ut es:   Wi s.  St at .  

§ 343. 31 and Wi s.  St at .  § 343. 315( 2) .   I t  i s  of  gr eat  i mpor t  

t hat  when i t  i s  used i n t hese ot her  st at ut es,  t he phr ase " excess 

or  speci f i ed r ange of  al cohol  concent r at i on"  i s consi st ent l y 

pai r ed wi t h OWI - r el at ed of f enses and of f enses r el at ed t o t he 

l ower  r ange of  al cohol  concent r at i on f or  commer ci al  vehi c l e 

oper at or s——not  yout hf ul  zer o- t ol er ance of f enses.  

                                                 
19 The Legi s l at i ve Ref er ence Bur eau has pr ovi ded t he 

f ol l owi ng gui dance when dr af t i ng l egi s l at i on:  " [ L] egi s l at i ve 
st y l e shoul d avoi d var i at i on i n sent ence f or m and shoul d use 
i dent i cal  wor ds f or  t he expr essi on of  i dent i cal  i deas t o t he 
poi nt  of  monot ony. "   Legi s l at i ve Ref er ence Bur eau,  Wi sconsi n 
Bi l l  Dr af t i ng Manual  2011- 2012 § 2. 01( 15) ( a)  ( r ev.  ed.  2010) .    
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¶90 Wi sconsi n St at .  § 343. 31 di r ect s t he DOT t o r evoke 

oper at i ng pr i v i l eges of  anyone convi ct ed of  cer t ai n Wi sconsi n 

and out - of - st at e of f enses.   Subsect i on ( 1)  l i s t s Wi sconsi n 

convi ct i ons war r ant i ng r evocat i on,  i ncl udi ng convi ct i ons f or  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant ,  i nj ur y by i nt oxi cat ed oper at i on of  vehi c l e,  and 

i nj ur y by oper at i on of  a commer ci al  mot or  vehi c l e when t he 

per son has an al cohol  concent r at i on of  0. 04 or  mor e but  l ess 

t han 0. 08.   Subsect i on ( 1)  does not  pr ovi de f or  r evocat i on upon 

vi ol at i on of  Wi sconsi n' s absol ut e sobr i et y l aw.  

¶91 Subsect i on ( 2)  pr ovi des t hat  " [ t ] he depar t ment  shal l  

r evoke t he oper at i ng pr i v i l ege of  any r esi dent  upon r ecei v i ng 

not i ce"  of  an out - of - st at e convi ct i on whi ch,  " i f  commi t t ed i n 

t hi s st at e,  woul d have been cause f or  r evocat i on under  t hi s 

sect i on or  f or  r evocat i on under  s.  343. 30( 1q) . "   As set  f or t h 

above,  a yout hf ul  zer o t ol er ance vi ol at i on woul d not  have been 

" cause f or  r evocat i on under  t hi s sect i on. "   Li kewi se,  a yout hf ul  

zer o t ol er ance vi ol at i on woul d not  have been cause f or  

r evocat i on under  Wi s.  St at .  § 343. 30( 1q) .   Under  t hat  st at ut e,  

r evocat i on i s r equi r ed i f  t he r esi dent  has been convi ct ed of  

OWI ,  causi ng i nj ur y by i nt oxi cat ed use of  a vehi c l e,  or  homi ci de 

by i nt oxi cat ed use of  a vehi c l e.     

¶92 Si mi l ar l y,  t he phr ase " wi t h an excess or  speci f i ed 

r ange of  al cohol  concent r at i on"  i s f ound t wi ce wi t hi n t he 

commer ci al  mot or  vehi c l e di squal i f i cat i on st at ut e,  Wi s.  St at .  

§ 343. 315( 2) .   That  st at ut e pr ovi des t hat  a per son shal l  be 

di squal i f i ed f r om oper at i ng a commer ci al  mot or  vehi c l e upon a 
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f i r st  convi ct i on of  cer t ai n of f enses.   Agai n,  t he phr ase i s 

pai r ed wi t h OWI - r el at ed of f enses and of f enses r el at ed t o t he 

l ower  r ange of  al cohol  concent r at i on f or  commer ci al  vehi c l e 

oper at or s——not  yout hf ul  zer o- t ol er ance of f enses. 20     

                                                 
20 Wi sconsi n St at .  § 343. 315( 2) ( a) 2 mandat es 

di squal i f i cat i on f r om oper at i ng a commer ci al  mot or  vehi c l e upon 
convi ct i on under  t wo Wi sconsi n st at ut es,  Wi s.  St at .  
§§ 346. 63( 1) ( b)  and ( 5) ( a) .   Those t wo st at ut es pr ohi bi t  
oper at i ng a vehi c l e wi t h a pr ohi bi t ed al cohol  concent r at i on and 
oper at i ng a commer ci al  mot or  vehi c l e wi t h a r ange of  bl ood 
al cohol  concent r at i on bet ween 0. 04 and 0. 08.   Wi s.  St at .  
§ 343. 315( 2) ( a) 2 al so mandat es di squal i f i cat i on upon convi ct i on 
of  " t he l aw of  anot her  j ur i sdi ct i on pr ohi bi t i ng dr i v i ng or  
oper at i ng a commer ci al  mot or  vehi c l e whi l e t he per son' s al cohol  
concent r at i on i s 0. 04 or  mor e or  wi t h an excess or  speci f i ed 
r ange of  al cohol  concent r at i on,  as t hose or  subst ant i al l y 
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¶93 Al ong wi t h t he l egi s l at i ve hi st or y,  t he l egi s l at ur e' s 

use of  t hi s phr ase i n s i mi l ar  and cont empor aneous st at ut es 

bol st er s t he concl usi on t hat  t he l egi s l at ur e i nt ended t he phr ase 

t o encompass OWI - r el at ed of f enses and of f enses r el at ed t o t he 

l ower  r ange of  al cohol  concent r at i on f or  commer ci al  vehi c l e 

oper at or s——not  yout hf ul  zer o t ol er ance vi ol at i ons.   Accor di ngl y,  

I  r espect f ul l y di ssent .     

                                                                                                                                                             
si mi l ar  t er ms ar e used i n t hat  j ur i sdi ct i on' s l aws. "  

Wi sconsi n St at .  343. 315( 2) ( a) 6 mandat es di squal i f i cat i on 
upon convi ct i on under  f our  Wi sconsi n st at ut es,  Wi s.  St at .  
§§ 346. 63( 2) ,  346. 63( 6) ,  940. 09( 1)  and 940. 25.   Those f our  
st at ut es make i t  unl awf ul  f or  any per son t o cause i nj ur y t o 
anot her  by oper at i on of  a vehi c l e whi l e under  t he i nf l uence of  
an i nt oxi cant ,  cont r ol l ed subst ance,  or  dr ug,  or  whi l e oper at i ng 
wi t h a pr ohi bi t ed al cohol  cont ent .   Wi sconsi n St at .  
343. 315( 2) ( a) 6 mandat es di squal i f i cat i on upon convi ct i on of  " t he 
l aw of  anot her  j ur i sdi ct i on pr ohi bi t i ng causi ng or  i nf l i c t i ng 
i nj ur y,  gr eat  bodi l y har m or  deat h t hr ough use of  a mot or  
vehi c l e whi l e i nt oxi cat ed  or  under  t he i nf l uence of  
al cohol  .  .  .  or  wi t h an al cohol  concent r at i on of  0. 04 or  mor e 
or  wi t h an excess or  speci f i ed r ange of  al cohol  
concent r at i on .  .  . as t hose or  subst ant i al l y  s i mi l ar  t er ms ar e 
used i n t hat  j ur i sdi ct i on' s l aws. "    
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